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FRQIHUV D ULJKW XSRQ ³>D@OO SHUVRQV´ DQG GRHV QRW VSHDN LQ WHUPV RI

SURKLELWLQJ SULYDWH LQGLYLGXDOV IURP FHUWDLQ FRQGXFW�

�
$V VWDWHG� WKH DPHQGPHQW ZDV LQ GLUHFW UHVSRQVH WR WKH 6XSUHPH

&RXUW¶V RSLQLRQ LQ 3DWWHUVRQ Y� 0F/HDQ &UHGLW 8QLRQ� ��� 8�6� ���

������� 3DWWHUVRQ KHOG WKDW � ���� SURKLELWHG GLVFULPLQDWLRQ RQO\ LQ WKH

PDNLQJ DQG HQIRUFHPHQW RI FRQWUDFWV� DQG GLG QRW H[WHQG WR SUREOHPV

DULVLQJ IURP FRQGLWLRQV RI FRQWLQXLQJ HPSOR\PHQW� ,Q WKH &LYLO 5LJKWV
$FW RI ����� &RQJUHVV H[SOLFLWO\ UHYHUVHG WKLV DVSHFW RI 3DWWHUVRQ E\
DGGLQJ VXEVHFWLRQ �E� WR � ����� ZKLFK VWDWHV WKDW ³WKH WHUP µPDNH DQG
HQIRUFH FRQWUDFWV¶ LQFOXGHV WKH PDNLQJ� SHUIRUPDQFH� PRGLILFDWLRQ� DQG
WHUPLQDWLRQ RI FRQWUDFWV� DQG WKH HQMR\PHQW RI DOO EHQHILWV� SULYLOHJHV�
WHUPV DQG FRQGLWLRQV RI WKH FRQWUDFWXDO UHODWLRQVKLS�´ �� 8�6�&�$�
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3KUDVHG GLIIHUHQWO\� 'LOODUG¶V DUJXHV WKDW D SODLQ UHDGLQJ RI

VXEVHFWLRQ �F� UHQGHUV WKH VWDWXWH LQWHUQDOO\ LQFRQVLVWHQW E\ SURWHFWLQJ
DJDLQVW SULYDWH LPSDLUPHQW ULJKWV WKDW SULYDWH DFWRUV FDQQRW LPSDLU�
$OWKRXJK QRW JHUPDQH WR &KDSPDQ¶V FODLP XQGHU VHFWLRQ ����
V HTXDO

EHQHILW FODXVH� RQH FRXOG PDNH D VLPLODU DUJXPHQW RQ WKH EDVLV RI

VXEVHFWLRQ �D�¶V OLNH SXQLVKPHQW FODXVH� 6HH �� 8�6�&� � �����D� �³$OO

SHUVRQV ZLWKLQ WKH MXULVGLFWLRQ RI WKH 8QLWHG 6WDWHV � � � VKDOO EH VXEMHFW WR

OLNH SXQLVKPHQW� SDLQV� SHQDOWLHV� WD[HV� OLFHQVHV� DQG H[DFWLRQV RI HYHU\

NLQG� DQG WR QR RWKHU�´��

7KHUH LV QRWKLQJ XQZRUNDEOH� KRZHYHU� DERXW WKH SURSRVLWLRQ WKDW D

JLYHQ VWDWXWH PD\ SURVFULEH FRQGXFW EH\RQG WKDW ZKLFK DOO RI WKRVH

SHUVRQV WKH VWDWXWH UHJXODWHV DUH DFWXDOO\ FDSDEOH RI HQJDJLQJ LQ� 7KDW WKH

GULYHU RI DQ LQGXVWULDO GXPS�WUXFN PD\ EH LQFDSDEOH RI YLRODWLQJ D

VHYHQW\�ILYH PLOHV�SHU�KRXU VSHHG OLPLW GRHV QRW SUHFOXGH XQLIRUP

DSSOLFDWLRQ RI WKDW OLPLW� ,QGHHG� LI D QHFHVVDU\ FRPSRQHQW RI VWDWXWRU\

FRQVLVWHQF\ ZDV D UHJXODWHG JURXS FDSDEOH RI YLRODWLQJ DOO RI D VWDWXWH¶V

SURVFULSWLRQV� VHFWLRQ ���� FRXOG QRW EH FRQVLVWHQWO\ UHDG WR DSSO\ WR VWDWH

DFWRUV� WKH YDVW PDMRULW\ RI ZKRP DUH LQ QR SRVLWLRQ WR SXQLVK� WD[� RU

GHQ\ OLFHQVHV WR DQ\ SHUVRQ SURWHFWHG E\ VHFWLRQ �����
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6HYHUDO FDVHV WKDW KDYH DOORZHG ³IXOO DQG HTXDO EHQHILW´ FODLPV WR

JR IRUZDUGZLWKRXW VWDWH DFWLRQ KDYH LQYROYHG VHULRXV WKUHDWV WR D SHUVRQ¶V
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DQG DUH HTXDOO\ LQFDSDEOH±ORJLFDOO\ DQG FDWHJRULFDOO\��RI GHSULYLQJ
DQRWKHU RI WKH IXOO DQG HTXDO EHQHILW RI DOO ODZV DQG SURFHHGLQJV IRU WKH
VHFXULW\ RI SHUVRQV DQG SURSHUW\� 2QO\ JRYHUQPHQWDO DFWRUV DUH FDSDEOH
RI WKDW�

6WDWH DFWRUV DQG SULYDWH DFWRUV DUH GLIIHUHQW VSHFLHV LQ WKH H\HV RI WKH
ODZ�ZLWK GLVVLPLODU OHJDO SURSHUWLHV� 7KXV� ODZV WKDW UHJXODWH RQH RI WKHVH
JURXSV RU FODVVHV XVXDOO\ DUH LQDSSOLFDEOH WR WKH RWKHU JURXS� 7KDW LV
SUHFLVHO\ WKH VLWXDWLRQ LQ WKLV FDVH� -XVW EHFDXVH &RQJUHVV GLG QRW
H[SUHVVO\ VWDWH WKLV GRHV QRW PHDQ LW LVQ¶W VR� &RQJUHVV DOVR GLG QRW VWDWH
WKDW � ���� GRHV QRW DSSO\ WR DQLPDOV� EXW , GR QRW WKLQN DQ\RQH ZRXOG±RU
KDV DW OHDVW DV RI \HW± VXJJHVWHG WKDW LW GRHV�
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,Q VR GHFLGLQJ WRGD\� ZH DJUHH ZLWK WKH 6HFRQG &LUFXLW¶V UHFHQW

GHFLVLRQ LQ 3KLOOLS Y� 8QLYHUVLW\ RI 5RFKHVWHU� 1R� �������� ���� :/
������ ��G &LU� -DQ� ��� ������ 7ZR VLVWHU FLUFXLWV� LQ %URZQ Y� 3KLOLS

0RUULV� ,QF�� ��� )��G ��� ��G &LU� ������ DQG <RXQJEORRG Y� +\�9HH

)RRG 6WRUHV� ,QF�� ��� )��G ��� ��WK &LU� ������ GLVDJUHH ZLWK XV� UHO\LQJ
RQ RXU ZLWKGUDZQ SDQHO GHFLVLRQ LQ WKLV FDVH� RQ YDULRXV GLVWULFW FRXUW
GHFLVLRQV� DQG RQ GLFWD LQ 0DKRQH�
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6HFWLRQ ���� SURYLGHV� ³(YHU\ SHUVRQ ZKR� XQGHU FRORU RI DQ\

VWDWXWH� RUGLQDQFH� UHJXODWLRQ� FXVWRP� RU XVDJH� RI DQ\ 6WDWH RU 7HUULWRU\
RU WKH 'LVWULFW RI &ROXPELD� VXEMHFWV� RU FDXVHV WR EH VXEMHFWHG� DQ\
FLWL]HQ RI WKH 8QLWHG 6WDWHV RU RWKHU SHUVRQ ZLWKLQ WKH MXULVGLFWLRQ WKHURI
WR WKH GHSULYDWLRQ RI DQ\ ULJKWV� SULYLOHJHV� RU LPPXQLWLHV VHFXUHG E\ WKH
&RQVWLWXWLRQ DQG ODZV� VKDOO EH OLDEOH WR WKH SDUW\ LQMXUHG LQ DQ DFWLRQ DW
ODZ� VXLW LQ HTXLW\� RU RWKHU SURSHU SURFHHGLQJ IRU UHGUHVV�´ �� 8�6�&�
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,URQLFDOO\� WKH PDMRULW\ DFWXDOO\ PDNHV DQ DWWHPSW� 6HH 0DM� 2S� DW

�� Q�� �³$OWKRXJK QRW JHUPDQH WR &KDSPDQ¶V FODLP XQGHU VHFWLRQ ����
V

HTXDO EHQHILW FODXVH� RQH FRXOG PDNH D VLPLODU DUJXPHQW RQ WKH EDVLV RI

VXEVHFWLRQ �D�¶V OLNH SXQLVKPHQW FODXVH�´�� 7KH PDMRULW\ WKHQ SRVLWV WKDW

³>W@KHUH LV QRWKLQJ XQZRUNDEOH� KRZHYHU� DERXW WKH SURSRVLWLRQ WKDW D

JLYHQ VWDWXWH PD\ SURVFULEH FRQGXFW EH\RQG WKDW ZKLFK DOO RI WKRVH

SHUVRQV WKH VWDWXWH UHJXODWHV DUH DFWXDOO\ FDSDEOH RI HQJDJLQJ LQ�´ DQG

SURYLGHV WKH H[DPSOH RI DQ LQGXVWULDO GXPS�WUXFN GULYHU ZKR PD\ EH

LQFDSDEOH RI YLRODWLQJ D KLJK�VSHHG OLPLW� 7KH PDMRULW\¶V DUJXPHQW LV

IDOODFLRXV� +HUH� XQOLNH WKH LQGLYLGXDO LQGXVWULDO GXPS�WUXFNGULYHUZKRVH

WUXFN PLJKW QRW EH DEOH WR H[FHHG �� PLOHV SHU KRXU� SULYDWH LQGLYLGXDOV

DUH FRQFHSWXDOO\ LQFDSDEOH RI LPSRVLQJ WD[HV� OLFHQVHV� DQG SXQLVKPHQWV�
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